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From 1989 to 2006 P grew fl owers and veget abl es
for sale in greenhouses on the sanme property as his
personal residence. From 1999 to the present, P's wife
sol d rubber stanps and rel ated products to stanping
hobbyi sts on comm ssion. P failed to tinely file his
tax returns for the 2001 through 2004 tax years. In
response, the I RS prepared substitutes for returns and
i ssued notices of deficiency to P for each of those
years. In the notices of deficiency, the IRS
determ ned deficiencies and additions to tax under
|. R C. sec. 6651(a)(1l) and (2) and sec. 6654. |In 2008
P submtted to the IRS what he clai ned were copies or
reconstructions of his tinely filed joint tax returns
for the 2001 through 2004 tax years. On those Forns
1040, which the IRS accepted as late-filed returns, P
cl ai med substantial |osses fromhis greenhouse activity
and his wife's stanping activity. P also clainmed a
dependency exenption deduction under |I.R C secs.

151(c) and 152(a) and education credits under |I.R C
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sec. 25A for his daughter for the 2001 through 2004 tax
years and for his son-in-law for the 2002 through 2004
tax years.

Held: P is not entitled to deductions under
|. R C. sec. 162 for his greenhouse activity or his
wife's stanping activity for the 2001 through 2004 tax
years, because he failed to substantiate those
deducti ons by adequate records or other evidence.

Hel d, further, P is not entitled to dependency
exenpti on deductions and education credits for his
daughter for the 2003 and 2004 tax years, or for his
son-in-law for the 2002 through 2004 tax years, because
he failed to substantiate those deductions and credits.

Hel d, further, Pis entitled to calculate his tax
at the rate provided in |I.R C. sec. 1(a)(1) for
“Married Individuals Filing Joint Returns”.

Hel d, further, for the 2001 t hrough 2004 tax
years, Pis liable for additions to tax under |.R C
secs. 6651(a)(1) and 6654, but not under sec.
6651(a) (2).

Gary Alan Adler, pro se.!?

Kelly Anne Hicks, Gary J. Merken, and John A. Quarnieri, for

respondent.

MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

GUSTAFSON, Judge: The Internal Revenue Service (IRS) issued

to petitioner Gary Alan Adler four statutory notices of

Harry J. Newman represented petitioner Gary Al an Adl er at
the trial of these cases. M. Newran withdrew as M. Adler’s
counsel on July 21, 2009. Thereafter, M. Adler has acted
pro se.
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deficiency in 2007,2 pursuant to section 6212,% showing the IRS s
determ nation of the follow ng deficiencies in incone tax and
acconpanying additions to tax for failure to file under section
6651(a)(1), failure to pay under section 6651(a)(2), and failure
to pay estinated taxes under section 6654 for tax years 2001

t hrough 2004:

Tax Additions to Tax
Year Deficiency Sec. 6651(a)(1) Sec. 6651(a)(2) Sec. 6654

2001 $14, 500 $3,257.78 $3,619. 75 $578. 56
2002 14, 533 3, 268. 58 3,631.75 485. 42
2003 93, 268 20, 971. 13 18, 641. 00 2,438. 99
2004 14, 838 2,551. 22 1, 700. 81 430. 27

2The I RS issued the notices of deficiency for 2001, 2002,
and 2003 on Septenber 10, 2007, and the notice of deficiency for
2004 on Cctober 18, 2007.

SUnl ess otherwi se indicated, all citations of sections refer
to the Internal Revenue Code of 1986 (26 U.S.C. ), as anmended, and
all citations of Rules refer to the Tax Court Rules of Practice
and Procedure.
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After concessions,* the issues for decision® are:
(1) whether M. Adler is entitled to deductions under section 162
for his greenhouse activity for the 2001 t hrough 2004 tax years;
(1i1) whether M. Adler is entitled to deductions under section
162 for the stanping activity conducted by his wife Anelia N
Adl er for the 2001 through 2004 tax years; (iii) whether M.
Adler is entitled to dependency exenption deducti ons under
sections 151(c) and 152(a) and education credits under section
25A for his daughter Justyn Adler Carbajal for the 2003 and 2004
tax years; (iv) whether M. Adler is entitled to dependency

exenption deductions under sections 151(c) and 152(a) and

‘M. Adl er concedes the amobunts of unreported incone
determned in the notices of deficiency. Respondent concedes M.
Adl er’ s cl ai ned dependency exenpti on deducti ons under sections
151(c) and 152(a), education credits under section 25A, and child
tax credits under section 24(a) for his daughter Justyn Adl er
Carbajal and his two mnor children DA and WA., for the 2001
and 2002 tax years. (It is the policy of this Court not to
identify mnors. W refer to M. Adler’'s two mnor children by
their initials. See Rule 27(a)(3).) Respondent concedes M.

Adl er’ s cl ai ned dependency exenption deductions and child tax
credits for his two mnor children, DA and WA, for the 2003 and
2004 tax years. Respondent also concedes M. Adler’s clained

| oss of $923 fromrental real estate for 2001 and short-term
capital |osses of $1,677.35 for 2003 and $3,000 for 2004. By
conceding a short-termloss of $1,677.35 for 2003, respondent
concedes an adj ustnment of $228,834 for “Stock and Bond
Transacti on Proceeds” that accounts for the bulk of the 2003 tax
deficiency of $93, 268.

°Respondent al so contends that M. Adler’s greenhouse
activity and Ms. Adler’s stanping activity were not engaged in
for profit, for purposes of section 183, so that the expenses are
not deductible even if they were substantiated. Since we find
that the expenses were not substantiated, we do not reach the
section 183 issue.
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education credits under section 25A for his son-in-Ilaw Cesar
Carbajal for the 2002 through 2004 tax years; and (v) whether M.
Adler is liable for additions to tax under section 6651(a)(1l) or
(2) or 6654 for the 2001 through 2004 tax years. On the facts
proved at trial, M. Adler is not entitled to deductions,
exenptions, or credits greater than respondent has conceded, and
he is liable for the additions to tax under sections 6651(a)(1)
and 6654.
FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts filed June 3, 2009, and the attached
exhi bits are incorporated herein by this reference.® Trial of
t hese cases was held in Philadel phia, Pennsylvania, on June 3,
2009. M. Adler and Ms. Adler both testified. Donna M
Gal | agher, a paralegal at the IRS Ofice of Chief Counsel,
testified as a witness for respondent with respect to M. Adler’s

filing history with the I RS

In his reply brief M. Adler nakes a general assertion that
the stipulation is incorrect. A party is bound by his
stipul ations unless he nakes a show ng that evidence contrary to
the stipulation is substantial, or that the stipulation is
clearly contrary to facts disclosed by the record, and that
justice requires that the stipulation be qualified, changed, or
contradicted in whole or in part. Rule 91(e); N edringhaus v.
Commi ssioner, 99 T.C 202, 212 (1992). No such show ng has been
made here. To his briefs M. Adler attaches additional
docunents, but we disregard them because they were not offered at
trial, because he has not shown how they relate to any stipul ated
fact that he now di sputes, and because they do not appear to be
adm ssible in any event.




M. Adler’s Livelihood

M. Adler was enpl oyed by the Federal CGovernnent as a
systens engi neer at the Picitinny Federal Arsenal in Picitinny,
New Jersey for 37 years--including all of the tax years at
i ssue--before he retired in 2006. As a systens engi neer,

M. Adler earned taxable wages in the foll ow ng anmounts during

the years in issue:

Year_ Anmount
2001 $68, 132
2002 71, 239
2003 76,913
2004 78, 630

M. Adler’s Residence

I n Decenber 1987 M. Adler noved from Branchville, New
Jersey, to Stroudsburg, Pennsylvania, where he purchased a five-
bedr oom col oni al Moravi an stone house on 8.414 acres of land for
$290, 000. When M. Adler purchased the property, there were al so
a two- bedroom ranch house, a one-bedroom cottage, a garage, a
barn, and a small greenhouse on the sane tract. M. Adler lived
in the five-bedroom house from 1987 to the present. He rented
the ranch house, the cottage, and the garage in Stroudsburg as

well as a third house in Deltona, Florida.
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M. Adler’s G eenhouse Activity

In 1988 the Adlers began to use the small greenhouse on
their property to grow flowers and vegetables for thensel ves.
The Adl ers were so successful in this endeavor that they grew a
surplus. At first the Adlers gave away that surplus to their
nei ghbors, but they eventually sold the extra flowers and
vegetables. In 1989 the Adlers began to take advance orders for
fl owers and vegetables from | ocal businesses and organi zati ons,
and those orders quickly exceeded the capacity of their snal
greenhouse. In response, M. Adler added a 10-foot extension to
t he greenhouse. In 1990, M. Adler purchased and erected a
second greenhouse. By the tax years at issue, M. Adler had
purchased and erected two nore greenhouses, his third and fourth.

The smal | greenhouse originally had an oil-fired boiler.

M. Adler used that boiler to heat both the snmall greenhouse
itself and the water that flowed through the network of copper
pi pes that ran underneath the benches in that greenhouse and
wat ered his crop of flowers and vegetables. [In 1998 the oil -
fired boiler started to leak and M. Adler replaced it with an
electric boiler. By 2001 M. Adler used the electric boiler to
heat the water that flowed through all four of his greenhouses.

In the spring of 2001, a stormhit Stroudsburg,

Pennsyl vani a, and caused a power outage on M. Adler’s property.

Thi s power outage shut down the electric boiler, which in turn,
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froze and cracked. Wthout the boiler, M. Adler was unable to
wat er the flowers and vegetables in any of his greenhouses.
Since M. Adler never repaired or replaced the boiler, he |ost
the bulk of his crop in 2001.

Initially, M. and Ms. Adler conducted the greenhouse
activity wwth their daughter Justyn. However, in 2000 Justyn
graduated from hi gh school, began college, and ceased to
participate in the greenhouse activity. After the loss of their
electric boiler and their third worker, the Adlers decided to
scal e back their operation. Wth the exception of caring for a
few perennials,” the Adl ers stopped growing plants in 2001. From
2001 to 2006, the Adlers sold “mninmal anounts” of plants, which
they viewed as a “going out of business sale.” M. Adler
all eges, and we find, that the greenhouse activity generated

gross receipts in the follow ng anounts for the years in suit:

Year_ Anmount
2001 ($431)
2002 1, 000
2003 500
2004 500

'Perenni als are “herbaceous plants that produce flowers and
seed fromthe sanme root structure year after year”. \Wbster’s
New Worl d Col | ege Dictionary 1069 (4th ed. 2008).
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On late-filed returns (discussed below), M. Adler clainmed

deductions for the foll ow ng expenses of the greenhouse activity,

whi ch total about $40,000 for the four years in issue:

Expense 2001 2002 2003 2004
Car & truck
expenses $1, 926 T T T
Depreci ati on 5,774 $664. 54 $428. 40 $428. 40
Gas, fuel
and oi l 15 T T T
| nsur ance --- 486. 84 --- I
Mor t gage
i nterest 3,071 3,792. 45 --- ---
Taxes 4,371 3,721.80 4,073.62 4,135.76
Uilities 2,804 --- .- .-
Post age 16 --- .- —
Ofice
suppl i es 1,088 T T T
M sc. 492 --- .- S
Casualty | oss
(boi | er) 2,995
Tot al
expenses 22,552 8, 665. 63 4,502. 02 4,564. 16

However, at trial M. Adler did not offer evidence to
substanti ate deducti bl e expenses of his greenhouse activity in

any anmount.® See infra part I1.A

81t should be noted that the IRS gave M. Adler the
equi val ent of a deduction to the extent of his income fromhis
greenhouse activity, because the notices of deficiency did not
include in his gross incone the gross receipts fromthat
activity. This treatnent is equivalent to the treatnent for
substanti ated deductions in activities not engaged in for profit
pursuant to section 183(b)(2).



- 10 -

Ms. Adler’s Stamping Activity

I n Septenber 1999 Ms. Adler began to sell rubber stanps and
rel ated products to stanping® hobbyists. Ms. Adler sold the
stanps for a 20-percent comm ssion as an agent--with the title of
“denonstrator”--for a multi-level marketing agency nanmed
“Stampin’ Up!”. In addition, Ms. Adler received a percentage of
the sales of any denonstrators that she recruited to work for the
agency.

During the tax years at issue, Ms. Adler generated sales in
two ways. First, Ms. Adler hosted stanping parties at her
custoners’ hones, where she woul d denonstrate how to nake
greeting cards and scrapbooks with the stanping products.

Second, M's. Adler fornmed stanping clubs for her custoners, in
whi ch nmenbers commtted to neet and purchase nore stanping
products each nonth. M. Adler alleges, and we find, that his
wi fe's stanping activity generated gross receipts in the

foll ow ng amobunts for the years in issue:

Year_ Anmount
2001 $1, 326
2002 2,239
2003 3,301
2004 3,298

°The term “stanping” refers to the use of rubber stanmps to
craft greeting cards and scrapbooks.
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Non- Subst anti ati on of Stanpi ng Expenses

On his late-filed returns M. Adler clainmed deductions for
the foll owi ng expenses of Ms. Adler’s stanping activity, which

total about $29,000 for the four years in issue:

Expense 2001 2002 2003 2004
Car & truck

expenses $609 --- $945. 78 ---
Depreci ati on 1,217 $7, 558. 60 7, 558. 60 $7, 558. 60
Suppl i es --- --- 679. 70 -
Travel 1,745 --- 762. 88 ---

Tot al

expenses 3,571 7, 558. 60 9,947. 02 7, 558. 60

However, at trial M. Adler did not offer evidence to
substanti ate deducti bl e expenses of this activity in any
amount . See infra part II1.

Sour ces of Support for Daughter and Son-in-Law

In 2000 M. and Ms. Adler’s daughter Justyn graduated from
hi gh school and | eft her parents’ hone in Stroudsburg,
Pennsyl vania, to attend Murray State University in Mirray,
Kentucky. During the tax years at issue, Justyn lived with her
parents only during the sumrers of 2001, 2002, and 2004. Wile

at college, Justyn participated in a work study program and

't should be noted that, as with the greenhouse activity,
see supra note 8, the IRS gave M. Adler the equivalent of a
deduction to the extent of his inconme fromhis wife's stanping
activity, because the notices of deficiency did not include the
gross receipts fromthat activity in his gross incone.
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recei ved various grants and schol arshi ps. However, the record
does not show the anpunts of support that she received from her
wor k study, grants, and schol arshi ps, the nature of her
schol arshi ps, or whether she had ot her sources of support. W
therefore find that M. Adler failed to establish the tota
anount of support for Justyn during the tax years at issue or his
portion of that support.

On February 5, 2002, Justyn married Cesar Carbajal, who was
a student at the Rose-Hul man Institute of Technology in Terre
Haute, Indiana. Wile at college, Cesar participated in a work
study program received various grants and schol arshi ps, took out
student | oans, and received noney fromhis father. [In addition,
M. Adler paid for Cesar’s car insurance after he married Justyn.
However, the record does not show the anount of support that
Cesar received fromeach of these sources, the nature of his
schol arshi ps, or whether he had other sources of support. In his
post-trial briefs M. Adler suggests anmounts of support, but
there is no evidence in the record to substantiate his
assertions. W therefore find that M. Adler failed to establish
the total amount of support for Cesar during the tax years at
i ssue or his portion of that support.

Substitutes for Returns and Notices of Deficiency

In July 2007, in response to M. Adler’s failure to tinely

file his Fornms 1040, U.S. Individual Incone Tax Return, for the
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tax years at issue, the IRS prepared for M. Adler a substitute
for return for each of those years, pursuant to section 6020(Db).
On those substitutes for returns, the IRS used the status of
married filing separately, included the inconme reported by

M. Adler’s enployer, applied the standard deduction, and did not
all ow any other deductions. 1In addition, the IRS did not include
(because it was not aware of) the gross receipts fromM. Adler’s
greenhouse activity or fromhis wfe's stanping activity in his
gross incone. The record does not show that any substitutes for
returns were prepared for Ms. Adler. Each of the four
substitutes for returns for M. Adler consisted of a Form 4549,

| nconme Tax Exam nation Changes, Form 886-A, Explanation of Itens,
and Form 13496, | RC Section 6020(b) Certification. Neither the
Forms 13496 nor the other forns were signed by an officer or

enpl oyee of the IRS.

On the basis of those substitutes for returns, the IRS
mailed to M. Adler (not to Ms. Adler) four notices of
deficiency in the fall of 2007. Like the substitutes for
returns, the notices of deficiency used a filing status of
married filing separately, did not allow any deductions for
M. Adler’s greenhouse activity or for his wife s stanping
activity, and did not include the gross receipts fromthose
activities in his gross incone. |In response to the notices of

deficiency, M. Adler petitioned this Court, pursuant to section
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6213(a), to redetermne his deficiencies. At the tine that he
filed his petition, M. Adler resided in Pennsyl vani a.

The Late Filing of M. Adler’'s Forns 1040

On March 17, 2008, M. Adler submtted to the IRS Ofice of
Appeal s what he clains was a copy of his and Ms. Adler’s tinely
filed joint Form 1040 for the 2001 tax year. On March 31, 2008,
M. Adler submtted to the Ofice of Appeals what he clains were
reconstructions of his and Ms. Adler’s tinely filed joint Forns
1040 for the 2002 through 2004 tax years. The IRS treated these
purported copies and reconstructions as |late-filed Fornms 1040 for
the tax years at issue.

On his late-filed Fornms 1040, M. Adler reported the itens
of incone and expense for his greenhouse activity that are set

out above, yielding reported net |osses as foll ows:

|t em 2001 2002 2003 2004
Gross ($431) $1, 000. 00 $500. 00 $500. 00
receipts ’ ' ' '

Tot al
expenses 22,552 8,665.63  4,502.02  4,564.16
Net |o0ss (22, 983) (7,665.63) (4,002.02) (4,064.16)

On those late-filed returns M. Adler also reported the

followng itenms of incone and expense for Ms. Adler’s stanping
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activity that are set out above, yielding reported net | osses as

fol |l ows:
ltem 2001 2002 2003 2004
sziei ot s $1, 326 $2, 239. 31 $3,301.38  $3,297.93
Togf(‘:oenses 3,571 7, 558. 60 9, 947. 02 7, 558. 60
Net |oss (2,245)  (5,319.29)  (6,645.64) (4, 260.67)

M. Adler clainmed a dependency exenption deduction and an
education credit for his daughter Justyn and for two m nor
children, D.A. and WA., on each of his late-filed returns for
the 2001 through 2004 tax years. M. Adler also clained a
dependency exenption deduction and an education credit for his
daughter’ s husband, Cesar Carbajal, on each of his late-filed
returns for the 2002 through 2004 tax years.

At trial M. Adler continued to insist that he had tinely
filed his Forns 1040 for the tax years at issue and that the IRS
nmust have lost all four of them

We find, however, for the reasons expl ained below in part
IV.A, that M. Adler failed to tinely file his Forns 1040 for the
2001 through 2004 tax years.

OPI NI ON

Burden of Proof

At issue is M. Adler’s entitlenent to (i) deductions for
busi ness expenses and (ii) deductions and credits for dependents.

Deductions and credits are a matter of |egislative grace, and the
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t axpayer bears the burden of proving that he is entitled to any
deduction or credit clainmed. Rule 142(a); see also Deputy v.
du Pont, 308 U S. 488, 493 (1940); New Colonial Ice Co. v.

Hel vering, 292 U. S. 435, 440 (1934). The Court had occasion to
enphasize to M. Adler that he bore that burden. These cases
were originally scheduled to be tried in February 2009, but

M. Adler requested a continuance and the Court granted it, over
respondent’s objection. Both in a tel ephone conference with the
parties and in its order of February 20, 2009--

The Court rem nded petitioner that he bears the burden

of proof in this case, that the Court will require him

to bear that burden on June 1, and that he should

actively cooperate with the IRS in exchanging

docunents, finalizing a stipulation, and ot herw se

preparing the case for trial.

However, M. Adler makes two unsuccessful attenpts to shift
this burden. First, M. Adler invokes the principle enbodied in
Rul e 142(a)(1) that “in respect of any * * * increases in
deficiency, * * * [the burden] shall be upon the respondent.”
Since the deficiency anounts stated in the statutory notice of
deficiency are greater than anounts that |IRS personnel allegedly

comuni cated to himon a later occasion,' M. Adler argues that

the greater anmounts constitute “increases in deficiency” for

M. Adler alleges that | esser anmbunts were stated “in
August 2008 on IRS Form 5278 in accordance with Internal Revenue

Manual Section 8.7.10.16(5).” The cited provision of the
I nt ernal Revenue Manual concerns “Individual Retirenment Account
Adj ustnments”. No Fornms 5278, Statenent--I1ncome Tax Changes, are

i n evidence.
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pur poses of the burden of proof. However, in so arguing he

m sunderstands the Rule and the nature of a notice of deficiency.
Cenerally, the Comm ssioner’s determnation in the notice of
deficiency is presuned to be correct, and the taxpayer bears the
burden of proving that the Comm ssioner’s determnation is

erroneous. Rule 142(a); Welch v. Helvering, 290 U. S 111, 115

(1933). Increases in deficiency shift the burden of proof to the
Comm ssioner only if and to the extent that those increases cause
the deficiency to exceed the anmobunts stated in the notice of
deficiency. Rule 142(a). Respondent does not allege a
deficiency for any year greater than the anmounts stated in the
notice of deficiency for that year, and the exception stated in
Rul e 142(a) (1) does not apply.

Second, even where the burden of proof is otherwi se on the
taxpayer, it may shift to the Conm ssioner under section
7491(a)(1) if the taxpayer produces credi ble evidence with
respect to any factual issue relevant to ascertaining the
taxpayer’s tax liability; and M. Adler contends that he has
satisfied the requirenents of section 7491(a) to shift the burden
of proof to respondent with respect to his greenhouse activity
and his wife's stanping activity. |In fact, M. Adler has not
produced credi bl e evidence with respect to any factual issue, as

we show bel ow.
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Mor eover, section 7491(a)(2)(A) provides that the burden of
proof will shift with respect to an issue only if “the taxpayer
has conplied with the requirenents under this title to
substantiate any itenf. Section 6001 requires that--

Every person liable for any tax inposed by this

title, or for the collection thereof, shall keep such

records, render such statements, make such returns, and

conply with such rules and regul ations as the Secretary

may fromtime to tinme prescribe. * * *
Taxpayers are thus required to keep records. M. Adler insists,
however, that a taxpayer is required to keep records for only
four years; and since the |atest year at issue is 2004, and his
trial took place in 2009--nore than four years later--his non-
retention of records should not be held against him For this
four-year rule M. Adler cites a provision in part 31 of the
regul ations--i.e., 26 CF. R section 31.6001-1(e)(2), Enploynent
Tax Regs.--and berates respondent’s counsel for not yielding the
point.' 1t would be odd if a taxpayer could fail to file

returns but escape the burden of proof if his trial did not take

place wthin four years; but in fact the tax | aw does not refl ect

12See Petr.’s Reply Brief 40-41 (“Treasury Reg. 26 CFR
31.6001-1(e)(2) specifies four years. Wiy can’t she read. This
was cited in Petitioner’s brief on page 21 but Respondent’s
Counsel states in note 6 that Petitioner cited no authority for
his position. Here yet again is a Rule 406 lie").
Section 31.6001-1(e)(2), Enploynent Tax Regs., provides, for
enpl oynent taxes, that “every person required by the regul ations
inthis part to keep records in respect of a tax * * * shal
mai ntai n such records for at |east four years after the due date
of such tax for the return period to which the records relate, or
the date such tax is paid, whichever is the later.”
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such an oddity. Rather, part 31 of the regulations relates to
enpl oynent taxes, whereas this case concerns incone tax. The
income tax rule that actually applies here is frompart 1 of the
regul ations--i.e., 26 CF. R section 1.6001-1(e), |Incone Tax
Regs.--and it provides:

(e) Retention of records.--The books or records
required by this section shall be kept at all tines
avai l abl e for inspection by authorized internal revenue
of ficers or enployees, and shall be retained so |long as
the contents thereof nmay becone material in the

adm nistration of any internal revenue |law. [ Enphasis
added. ]

A taxpayer’s books and records for a given tax year “may becone
material” for purposes of section 6001 so |ong as the period of
limtations on assessnent for that year remains open under
section 6501. Since the period of limtations is still open with
respect to the tax years at issue,® M. Adler was required to
retain his books and records with respect to those years. In
this case M. Adler bears the burden of proof, and that burden
has not shifted. As is discussed below, M. Adler has failed to
mai ntain sufficient records to substantiate his expenses with
respect to his greenhouse activity and his wife' s stanping

activity.

13The period of limtations for assessment was open with
respect to all four of the tax years at issue in 2007 when the
| RS i ssued the notices of deficiency to M. Adler, because he
filed no returns with respect to those years until 2008. See
sec. 6501(c)(3). The period of Ilimtations will remain open for
a mnimum of 60 days after the decision of this Court becones
final. See secs. 6213(a), 6503(a).
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1. M. Adler’s G eenhouse Activity

Section 162(a) allows a deduction for all the ordinary and
necessary expenses paid or incurred during the taxable year in
carrying on a trade or business. However, respondent contends
that M. Adler’s clained deductions under section 162 for net
| osses fromhis greenhouse activity nust be disall owed because he
failed to carry his burden of proof by substantiating those
deduct i ons.

A. Lack of Substanti ation

Respondent is correct that M. Adler did not corroborate his
testinmony with sufficient records or other evidence to
substantiate his clained deductions fromthe greenhouse activity,
whi ch total about $39,000 over the four years in issue.

M. Adler did not submt into evidence a general journal, cash
recei pts and di sbursenents journal, or any | edger accounts for
hi s greenhouse activity. Instead, M. Adler submtted into
evidence (i) detailed drawi ngs of his greenhouses, (ii) seed
catal ogs that he allegedly used to order seeds for his greenhouse
activity, (iii) executed contracts between his farmand |icensors
to grow and sell particular brands of flowers, (iv) seeding
schedul es for 1995 and 1996, (v) undated seedling and

transpl anti ng schedul es, (vi) an undated yell ow page ad for his
farm (vii) commercial autonobile insurance bills for sone of the

periods during the tax years at issue for an Econoline truck that
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was allegedly used to nake deliveries in the greenhouse activity,
and (viii) one page of an unsigned receipt, dated August 20,
1998, that |lists various boiler parts with acconpanying prices.
These docunents did not prove deductible expenditures in the
years in issue.

Wth respect to the alleged utilities expense, M. Adler
failed to submt into evidence any utility bills or other
docunentation to substantiate that he paid for utilities. In
addition, M. Adler failed to provide this Court with any basis
in fact to determne the ratio of business to personal use of
electricity, water, or other utilities on his property.
Accordingly, we find that M. Adler failed to substantiate his
utilities expense.

Wth respect to the casualty |l oss for the destruction of his
electric boiler, M. Adler submtted one page of an unsigned
receipt that lists various boiler parts with acconpanying prices.
The page is clearly inconplete, because the phrase “Continued on
Next Page” is printed at the bottom Although M. Adler alleges
that the page constitutes a portion of the receipt for the
el ectric boiler he purchased in 1998, it is inpossible to discern
the truth of that allegation fromthe page al one. An unsigned
and inconplete list of boiler parts with acconpanying prices is
insufficient evidence to prove that an entire boiler was

purchased or the price of that boiler. Accordingly, we find that
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M. Adler failed to substantiate the anmount, if any, of his
casual ty | oss.

Wth respect to the alleged depreciati on expenses, M. Adler
failed to submt into evidence any depreciation schedul es or
ot her docunentation to substantiate his deductions. Wile
M. Adler substantiated the total amount he paid in Decenber 1987
for his property, which included the small greenhouse, he failed
to provide this Court with any basis in fact to allocate that
price and his resultant basis anong the small greenhouse and the
rest of his property. |In addition, M. Adler failed to
substantiate the cost of purchasing and erecting the second,
third, and fourth greenhouses. Accordingly, we find that M.
Adler failed to substantiate his depreciati on expenses.

Wth respect to the alleged car and truck expenses,
M. Adler failed to submt into evidence any docunentation to
substanti ate the business use of any vehicle in his greenhouse
activity. Mreover, the only plausible business use in the
instant cases is transporting plants and related itens to and
fromsuppliers and custoners. Since M. Adler ceased grow ng
plants in the spring of 2001 and reports revenues totaling only
$2,000 for the four years 2001 through 2004, it is unlikely that
he incurred significant transportation expenses during 2001 or
| ater years. M. Adler’s contention that his car and truck

expenses in 2001 exceeded his gross receipts for all four of the
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tax years at issue is not credible. Accordingly, we find that
M. Adler failed to substantiate his car and truck expenses.

Wth respect to the alleged insurance expense, M. Adler
failed to submt into evidence sufficient docunentation to
substantiate his deductions. M. Adler provided conmerci al
aut onobi l e i nsurance bills for an Econoline truck for sone of the
periods during the tax years at issue. However, M. Adler failed
to provided a conplete set of bills or any proof that he paid the
bills. Moreover, as noted above, M. Adler failed to
substanti ate the business use of any vehicle in his greenhouse
activity. As aresult, he failed to substantiate the business
pur pose of the insurance expense. Accordingly, we find that
M. Adler failed to substantiate his insurance expense.

M. Adler simlarly failed to submit into evidence any
docunentation to substantiate that he used any gas, fuel, or oil,
that he paid for any postage, that he paid any nortgage interest
or property taxes, or that he paid for any office supplies, or
that he incurred any m scel | aneous expenses for his greenhouse
activity.

B. Records Lost or Destroyed

Having failed to produce sufficient records, M. Adler
al |l eges that he shoul d be excused from produci ng his greenhouse
activity records because sone of those records were destroyed in

2006 by a flood in his basenent. “It is well established that



- 24 -
the Tax Court may permit a taxpayer to substantiate deductions
t hrough secondary evi dence where the underlying docunents have

been unintentionally |lost or destroyed.” Davis v. Conm SSioner,

T.C. Meno. 2006-272. However, M. Adler bears the burden of
proving both that a flood occurred and that his records were
destroyed by that flood. See Rule 142(a)(1).

M. Adler’s evidence fails to nake that showi ng. He
testified that he kept paper records of his greenhouse activity
in his basenent and also in his honme office, which was in one of
the five bedroons in his honme. More specifically, M. Adler
testified that his home office “wouldn’t hold everything,” so he
stored the records that he used |less frequently in cardboard
boxes on the floor of his basenent. However, M. Adler testified
that those records were destroyed in August 2006 by a flood in
his basenment. He testified that the flood resulted froma heavy
rain that caused water to seep through the gravel floor of his
basenent. M. Adler submtted into evidence, as proof of the
flood in 2006, nine recent photographs of his basenent that
showed several itenms therein, including a water heater, that are
heavily rusted. However, in 2006 he did not make any clains to
i nsurance conpanies or third parties with respect to the damage
caused by the flood. W find that he did not prove that a flood
occurred. H's nine recent photographs of rusty itens in his

basenment do not show that a fl ood occurred, or when it occurred.
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Even assum ng arguendo that a flood did occur in the
basenment in 2006, M. Adler did not credibly testify that he kept
the relevant records in his basenent at that time. |Instead,

M. Adler testified expressly that he was unsure which greenhouse
activity records were destroyed in his basenent, because he
stored sonme of his records in his hone office, which he has yet
to review and cat al og:

| should have taken a picture of the office. You'd
understand. MW wife refers to it as the black hole.

Things go in, and they never cone out, and |I still have
boxes in there that I have not | ooked through. There's
boxes under tables. | haven’t had a chance to go

t hrough themyet, so | still mght come up with another

recei pt or sonething that for sonme reason never got

filed anay, and it’s just stuck there in a pile. |

don’t even have a filing system

Mor eover, even assum ng arguendo that a flood did occur and
that the flood destroyed the relevant records, M. Adler has not
provided us with sufficient “secondary evidence” to substantiate

his clai nred deductions. See Davis v. Commi SSioner, supra.

Neither M. Adler’s testinony nor the draw ngs, catal ogs,
contracts, crop schedules, ads, and insurance bills he submtted
into evidence provide us with a basis to estimte the all owable
expenses of his greenhouse activity for the tax years at issue.

W find that M. Adler’s testinony and other evidence is

M. Adler’s testinony and other evidence do not establish
either the anmounts of his expenses with respect to the greenhouse
activity or the ratio of business to personal use of his property
and equi prent .
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insufficient to neet the substantiation requirenents of section
6001. *°

Somewhat at odds with his contention that he lost his
records in a flood, M. Adler also argues in his reply brief that
he did substantiate his expenses by providing to the IRS, at sone
time before the trial of this case, “nine boxes of information”,
anounting to an estimted “22000 pages of records”. However, he
did not offer these records into evidence at trial, nor did he
of fer any proof about the contents of any docunents he had
provided to the IRS. These cases nust be decided on the basis of
evidence offered at the trial, and M. Adler cannot now cure the
gaps in his proof by allegations of evidence not offered.

Accordingly, we hold that M. Adler is not entitled to any
deducti on under section 162 (beyond what the IRS has all owed, see
supra note 8) for his greenhouse activity for the 2001 t hrough
2004 tax years.

[11. Ms. Adler’s Stanping Activity

Respondent contends that M. Adler’s clainmed deductions for
al | eged expenditures totaling $28,000 fromhis wife's stanping

activity--90 percent of which are attributable to the alleged use

The Court may estinmate all owabl e expenses under Cohan v.
Comm ssi oner, 39 F.2d 540, 543-544 (2d GCr. 1930), but only if
there is sufficient evidence in the record to provide a basis for
the estimate, Vanicek v. Comm ssioner, 85 T.C 731, 742-743
(1985), and the substantiation requirenments under section 274(d)
do not apply.
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of her sport utility vehicle (for which M. Adler clained
deductions for “Car & truck expenses” and depreciation)--nust be
di sal | oned because he failed to substantiate those deducti ons.
Respondent is correct. As we stated above, section 162(a) allows
a deduction for all the ordinary and necessary expenses paid or
incurred during the taxable year in carrying on a trade or
busi ness, but section 6001 requires the taxpayer to maintain
records sufficient to substantiate his claimed deductions. In
addition, section 274(d) inposes stringent substantiation
requi renents for clainmed deductions relating to the use of
“listed property”, which is defined under section
280F(d)(4) (A (i) to include passenger autonobiles. Under this
provi sion any deduction clainmed wth respect to the use of a
passenger autonobile, such as Ms. Adler’s 2001 GVC Yukon XL
sport utility vehicle, will be disallowed unless the taxpayer
substanti ates specified elenments of the use by adequate records
or by sufficient evidence corroborating the taxpayer’s own
statenent. See sec. 274(d); sec. 1.274-5T(c)(1l), Tenporary
I ncone Tax Regs., 50 Fed. Reg. 46016 (Nov. 6, 1985).

The el enments that nust be substantiated to deduct the
busi ness use of an autonobile are: (i) the anmount of the
expenditure; (ii) the mleage for each business use of the
autonobile and the total mleage for all uses of the autonobile

during the taxable period; (iii) the date of the business use;
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and (iv) the business purpose of the use of the autonobile. See
sec. 1.274-5T(b)(6), Tenporary Incone Tax Regs., 50 Fed. Reg.
46016 (Nov. 6, 1985).

Ms. Adler testified that she drove to her stanping events
and delivered products in her 2001 GVC Yukon XL sport utility
vehicle. However, Ms. Adler failed to maintain records and
docunentation for the business use of the sport utility vehicle
in her stanping activity.

Ms. Adler testified that she incurred supplies expenses,
because she needed to purchase and use sone products as free
sanpl es during her stanping parties. |In addition, Ms. Adler
testified that she incurred travel expenses in July 2001, July
2002, July 2003, and July 2004 to attend the agency’s annual
trai ning convention for its denonstrators, during which she took
busi ness cl asses and was introduced to the agency’s new products.
Ms. Adler also testified that she incurred travel expenses to
attend other trade shows and semnars in furtherance of her
stanping activity. However, M. Adler did not offer into
evi dence receipts, cancel ed checks, invoices, bank statenents, or
credit card statenments show ng these expenditures, and Ms. Adler
did not keep or nmaintain a general journal, cash receipts and
di sbursenents journal, or any |edger accounts for her stanping
activity. The only records that M. Adler submtted into

evidence with respect to his wife's stanping activity were (i)
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two registration confirmation printouts for a stanping tradeshow
called “Menories Expo” in 2001 and 2002, and (ii) a handful of
hotel bills which Ms. Adler testified were incurred to attend
vari ous stanpi ng events--the nanes, dates, |ocations, and
pur poses of which she did not describe in any detail.

Thus, not only did M. Adler fail to neet the nore stringent
substantiation requirenments under section 274(d) for the
deductions relating to the all eged business use of Ms. Adler’s
sport utility vehicle,® but he also failed even to provide
sufficient records or other evidence under the | ess demandi ng
standard of section 6001 to substantiate any of his clained
deductions for his wife's stanping activity. 1In fact, with the
exception of a handful of registration confirmation printouts for
stanping trade shows and hotel bills purportedly incurred for
busi ness travel, M. Adler submtted no records whatsoever to
substantiate the expenses incurred in his wife s stanping
activity. Instead, M. Adler stipulated (i) that his “wfe
failed to maintain records and docunentation for the clai nmed

busi ness use of the 2001 GMC Yukon XL sport utility vehicle in

%It should also be noted that M. Adler clainmed deductions
relating to the alleged business use of Ms. Adler’s sport
utility vehicle as if the business use (versus personal use)
percentage for that vehicle was 100 percent. At trial Ms. Adler
contradicted the claimthat her sport utility vehicle was solely
used in her stanping activity and testified that the business use
percentage for that vehicle was “45 to 50" percent.
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her Schedul e C stanps activity”, and (ii) that his “wife did
not keep or maintain a general journal, cash receipts and
di sbursenents journal, or any |edger accounts for her Schedule C
stanps activity.”

W find that M. and Ms. Adler’s uncorroborated testinony
is insufficient to neet the substantiation requirenmnents of
sections 274(d) and 6001. Accordingly, we hold that M. Adler is
not entitled to any deducti on under section 162 (beyond what the
| RS has al |l owed, see supra note 10) for Ms. Adler’s stanping
activity for the 2001 through 2004 tax years.

| V. Deductions and Credits for Dependents

A. Dependency Exenpti on Deducti on

Section 151(c) allows a taxpayer to deduct an annual
exenption anmount for each dependent of the taxpayer. Section
152(a) defines the term“dependent”, in pertinent part, to
i nclude a “daughter” or “son-in-law. Sec. 152(a)(1), (8). M.
Adl er clainmed a dependency exenption deduction for his daughter

Justyn for tax years 2001 through 2004, and for his son-in-|aw

YI't should be noted that M. Adler does not contend that
Ms. Adler |ost any records from her stanping activity in the
al | eged basenent flood. At trial, when M. Adler was asked,
“Iw ere there any docunents of your wife's that were destroyed in
t he basenent”, he responded, “None of her stuff was stored in the
basenment.” Consequently, the exception to the stringent
substantiation requirenments under section 274(d) for records |ost
t hrough circunstances beyond the taxpayer’s control in section
1.274-5T(b)(6), Tenporary Income Tax Regs., 50 Fed. Reg. 46016
(Nov. 6, 1985), is not applicable to Ms. Adler’s stanping
activity.
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Cesar for tax years 2002 through 2004. Respondent contends that
t he dependency exenption deduction nust be disallowed for Justyn
for tax years 2003 and 2004 and for Cesar for tax years 2002
t hrough 2004. To prevail on this issue, M. Adler nust show
(1) that each of the clained individuals satisfies the
definitional requirenents provided in section 152(a) (the
relationship requirenent); (ii) the amount of total support
provi ded for each of the clained individuals; and (iii) that he
provi ded nore than half of such support (taken together, the
support requirenent). See secs. 151(c)(1)(A), 152(a).

Justyn and Cesar both satisfy the relationship requirenent.
Specifically, Justyn is M. Adler’s daughter, and Cesar was
M. Adler’s son-in-law during the tax years at issue.
Accordingly, the only issues are the anmounts of the total support
for Justyn in the 2003 and 2004 tax years and for Cesar in the
2002 t hrough 2004 tax years, and whether M. Adler provided nore
t han one-hal f of that support.

For this purpose, “support” is defined as including food,
shel ter, clothing, nedical and dental care, education, etc. See
sec. 1.152-1(a)(2)(i), Income Tax Regs. However, “support” is
defined to exclude certain “schol arships”. See sec. 1.152-1(c),
| ncone Tax Regs. Section 152(d) sets forth a “Special Support
Test in Case of Students,” which provides, that in the case of

any individual who is “a son, stepson, daughter, or stepdaughter
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of the taxpayer” and who is a “student”, “anounts received as
schol arshi ps for study at an educational organization described
in section 170(b)(1)(A)(ii) shall not be taken into account” in
determ ning the total anount of support for the individual.
Since section 152(d)(1) applies the special support test to a
daughter, but not a son-in-law, section 152(d) potentially
applies to Justyn, but not Cesar. |t appears that Justyn is a
“student” within the neaning of section 1.151-3(b), Incone Tax
Regs.,!® and that Murray State University is an educati onal
organi zation within the nmeaning of section 170(b) (1) (A (ii).?*®
However, M. Adler has not alleged, nor does the record show,
that the schol arships Justyn received constitute “schol arshi ps”
for purposes of section 152(d). Section 1.152-1(c), Incone Tax
Regs., cross-references section 1.117-4, Incone Tax Regs., which
excludes fromthe definition of “schol arships” “[a]nmounts paid as
conpensation for services or primarily for the benefit of the
grantor.” Since the record does not show whether the

schol arshi ps Justyn received were outright grants or were

8Under section 1.151-3(b), Incone Tax Regs., “the term
‘student’ neans an individual who during each of 5 cal endar
nmont hs during the cal endar year in which the taxable year of the
t axpayer begins is a full-tinme student at an educati onal
institution”.

¥Section 170(b) (1) (A)(ii) refers to “an educati onal
organi zati on which maintains a regular faculty and curricul um and
normally has a regularly enrolled body of pupils or students in
attendance at the place where its educational activities are
regularly carried on”.
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conpensatory, section 152(f)(5) is inapplicable to Justyn, and
her schol arshi ps nust be included in her “support”.

The support test requires the taxpayer to establish the
total support costs for the clained individual and that the
t axpayer provided at |east half of that anpunt:

For purposes of determ ning whether or not an

i ndi vidual received, for a given cal endar year, over

hal f of his support fromthe taxpayer, there shall be

taken into account the anmount of support received from
the taxpayer as conpared to the entire anmount of
support which the individual received fromall sources,

i ncl udi ng support which the individual hinself

supplied. * * *

Sec. 1.152-1(a)(2)(i), Inconme Tax Regs.; see also Archer v.

Comm ssioner, 73 T.C. 963, 967 (1980). Thus, a taxpayer who

cannot establish the total amount of support costs for the
cl ai med individual generally may not claimthat individual as a

dependent. Blanco v. Conmi ssioner, 56 T.C 512, 514-515 (1971);

Cotton v. Conmi ssioner, T.C. Menp. 2000-333. The anpunt of total

support provided by the taxpayer may be reasonably inferred from

conpetent evidence. See Stafford v. Conmm ssioner, 46 T.C 515,

518 (1966) .

In 2000 Justyn left honme to attend college at Murray State
University, and during the tax years at issue she lived with the
Adlers only in the summers of 2001, 2002, and 2004. While at
col |l ege, Justyn participated in a work study program and received
various grants and schol arshi ps. However, the Adlers all eged

that they paid for Justyn's college tuition, textbooks, room and
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board, and clothes. The Adlers also alleged that they bought
Justyn a car at sonme point during the tax years at issue and paid
for her car insurance and gas.

On February 5, 2002 (i.e., near the beginning of the second
of the four years at issue), Justyn married Cesar, who was a
student at the Rose-Hul man Institute of Technology in Terre
Haute, Indiana. Wile at college, Cesar participated in a work
study program received various grants and schol arshi ps, took out
student | oans, and received noney fromhis father. [In addition,
the Adlers paid for Cesar’s car insurance after he married
Justyn. However, the Adlers alleged that they al so bought Cesar
a car in 2002, paid sonme of his bills at Rose-Hul man, and bought
hi m groceri es.

The Adlers contend that sone of the above expenses were paid
via their credit card, which they lent to Justyn to support both
her and Cesar. In support of their contention, the Adlers
subm tted several credit card bills (sonme of which are addressed
to M. Adler, and sone to Justyn) for the tax years at issue,
whi ch show charges in both Miurray, Kentucky, and Terre Haute,
| ndi ana--the locations in which Justyn and Cesar attended
col l ege. However, the Adlers did not submt into evidence copies
of checks or other evidence to show that they--not Justyn or
Cesar--paid those credit card bills. In addition, neither Justyn

nor Cesar testified with respect to any issue, including the
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credit card bills. 1In the absence of such testinony, we infer
that it would have been unfavorable to M. Adler. See Wchita

Termnal Elevator Co. v. Comm ssioner, 6 T.C 1158, 1165 (1946),

affd. 162 F.2d 513 (10th CGr. 1947).

W find it plausible that the Adlers would lend their
daughter a credit card and otherw se support her through coll ege.
In addition, it is conceivable that they would support their
daughter’ s husband. However, the record is vague and inconplete
with respect to the actual anmounts provided by the Adlers for the
support of Justyn and Cesar.?°

The Adl ers did not keep records of how nuch they spent on
Justyn or Cesar. |In fact, the Adlers never even alleged the
dol I ar anpbunts of support that Justyn received fromthemor in
total. Wth respect to Cesar, M. Adler alleged that he provided
14.2 percent and 51.1 percent of Cesar’s support in 2002 and
2004, respectively.? However, M. Adler did not support these

figures with credible testinony or other evidence. In addition,

201t should be noted that M. Adler does not contend that
any records relating to the support of his daughter and
son-in-law were destroyed in the alleged fl ood.

2. Adler alleges that he may claim Cesar as a dependent
in 2002--despite the fact that he provided | ess than half of
Cesar’s total support--under the so-called nmultiple support
agreenent rul e under section 152(c). However, M. Adler has not
al | eged, nor does the record show, that he satisfied section
152(c)(4), which requires the other potential claimants to file
witten declarations with the IRS that they will not clai m Cesar
as a dependent. M. Adler does not allege the percentage of
Cesar’ s support that he provided in 20083.
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both Justyn and Cesar had ot her sources of support, such as work
study prograns and schol arships, that M. Adler failed to
quantify. Thus, we cannot find that M. Adler has established
the total amounts of support for Justyn or Cesar in the tax years
at 1ssue.

We are convinced that the Adlers paid sonme expenses on
behal f of Justyn, and it is plausible that they paid sone
expenses on behalf of Cesar. However, M. Adler failed to
provide the Court with any significant corroborative evidence
establishing the total anmount of support or his portion of such
support for either Justyn or Cesar during any of the tax years at
i ssue. Accordingly, we hold that M. Adler is not entitled to
dependency exenption deductions under sections 151(c) and 152(a)
for Justyn for the 2003 and 2004 tax years or for Cesar for the
2002 t hrough 2004 tax years.

B. Education Credit

Section 25A allows education credits? against tax for
“qualified tuition and rel ated expenses” paid by the taxpayer
during the tax year. Section 25A(f)(1)(A)(iii) defines the term
“qualified tuition and rel ated expenses”, in pertinent part, to

include “tuition and fees” for “any dependent of the taxpayer

22These credits are called the Hope Scholarship Credit and
the Lifetime Learning Credit. Both are subject to nmultiple
conditions and limtations that need not be discussed in this
opi ni on.
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wWth respect to whomthe taxpayer is allowed a deduction under
section 151". M. Adler clainmed education credits for Justyn for
the 2001 through 2004 tax years and for Cesar for the 2002

t hrough 2004 tax years. Respondent contends the education
credits nust be disallowed for Justyn for the 2003 and 2004 tax
years, and for Cesar for the 2002 through 2004 tax years. To
prevail on this issue, M. Adler nust showthat: (i) he is
entitled to dependency exenption deductions under section 151 for
Justyn for the 2003 and 2004 tax years and for Cesar for the 2002
t hrough 2004 tax years; and (ii) he paid “qualified tuition and
rel ated expenses” for Justyn and Cesar for those years. See sec.
25A(b), (c), (f).

We concl uded above that M. Adler is not entitled to a
dependency exenption deduction under section 151 for Justyn or
Cesar for any of the tax years at issue. Accordingly, M. Adler
is not entitled to an education credit for Justyn and Cesar for
those years. In addition, M. Adler has failed to substantiate
that he paid any “qualified tuition and rel ated expenses” for
Justyn or Cesar during the tax years at issue. For that reason
as well, M. Adler is not entitled to education credits greater
t han respondent has conceded. Accordingly, we hold that
M. Adler is not entitled to education credits under section 25A
for Justyn for the 2003 and 2004 tax years or for Cesar for the

2002 t hrough 2004 tax years.



V. Joint Filing Status

In order to qualify to cal culate tax under rates applicable
to “Married Individuals Filing Joint Returns”, an individual nust
make a joint return with his or her spouse pursuant to
section 6013. Sec. 1(a)(1l). At the time the IRS prepared the
substitutes for returns and the notices of deficiency, M. Adler
had not yet elected “married filing jointly” status by filing a
joint return. However, in his petitions he alleged that the IRS
“used the incorrect filing status”; and he subsequently did
submt to the IRS copies of joint Forns 1040, which the IRS
accepted as late returns and which are in the record.

Phillips v. Conmmi ssioner, 86 T.C. 433, 441 n.7 (1986) (“where the

t axpayer has filed no return as of the date the case is submtted
for decision * * * no returns would be in the record, and,
therefore, no joint filing status could be clained”), affd. in
rel evant part 851 F.2d 1492 (D.C. Gr. 1988). M. Adler is
therefore entitled to calculate his tax under section 1(a)(1).

VI. Additions to Tax

A. Section 6651(a)(1)

Section 6651(a) (1) authorizes the inposition of an addition
to tax for failure to file a tinely return unless the taxpayer
proves that such failure is due to reasonable cause and is not

due to willful neglect. See also United States v. Boyle, 469

U S 241, 245 (1985); Harris v. Comm ssioner, T.C Meno.
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1998-332. Respondent introduced evidence show ng that M. Adler
failed to tinely file his Fornms 1040 for the 2001 through 2004
tax years. The Forns 4340, Certificate of Assessnents, Paynents,
and Ot her Specified Matters, submtted into evidence by both
parties--in tandemw th the credi ble testinony of respondent’s
expert witness--indicate that M. Adler failed to tinely file his
Forns 1040 for the tax years at issue. This evidence is
sufficient to satisfy respondent’s burden of production under

section 7491(c), and we so find. See Cobaugh v. Conm ssioner,

T.C. Meno. 2008-199.

However, to support his contrary contention,? M. Adler
relies on the return he submtted to the IRS Ofice of Appeals on
March 17, 2008, which he clains was a copy of his tinely filed
joint Form 1040 for 2001, and returns he submtted on March 31,
2008, that he clainms were reconstructions of tinely filed joint
Forms 1040 for the 2002 through 2004 tax years. M. Adler also
produced at trial yet another purported copy of his tinely filed
2001 Form 1040. However, the 2001 Form 1040 he submtted at
trial differed significantly fromthe 2001 Form 1040 he subm tted

to the Ofice of Appeals. The handwitten signatures and dates

2M. Adler could avoid liability for the addition to tax if
he coul d show that he had reasonabl e cause for his failure to
file his Forms 1040 for the 2001 through 2004 tax years. See
sec. 6651(a)(1l); Rule 142(a)(1). However, M. Adler contended
only that he did file the returns and offered no testinony or
ot her evidence that his failure to file was due to reasonabl e
cause.



- 40 -
on the purportedly identical copies are materially different. In
addition, the fonts in which the nunerals are typed on the second
pages of the Forns 1040 are visibly different.

M. Adler posits that the IRS s records fail to show the
tinmely filing of his returns because the IRS | ost his returns.
The IRS, staffed as it is by fallible human beings, is certainly
capable of losing a tax return. However, there is no reason to
suppose that in this instance the IRS [ost the return of the sane
t axpayer four years in arow. M. Adler’s story as to 2001 is
self-contradictory, since he has two different copies of the
return he allegedly filed for 2001. It appears as likely as not
that the purported copies are backdated forgeries--a concl usion
that undercuts not only M. Adler’s specific contention about the
filing of the returns but also his overall credibility. In
addition, M. Adler fails to paint a convincing self-portrait of
reliable conpliance with the tax laws. At trial M. Adler
admtted that he had not yet filed an incone tax return for 2006,
2007, or 2008, and respondent offered records show ng that, in
the 20 years from 1988 to 2007, only twice did M. Adler tinely
file his Form 1040. 1In 18 of the years, he filed |late or not at

all.?

22Mr. Adler interprets the IRS records offered into evidence
to show that he received eight tax refunds in the 20 years from
1988 to 2007, and he argues that this fact shows that he was not
a chronically delinquent filer during that period. It appears
(continued. . .)
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Accordingly, we find that M. Adler did not tinely file his
tax returns for 2001 to 2004, and we hold that M. Adler is
liable for the addition to tax under section 6651(a)(1) for those
years.

B. Section 6651(a)(2)

Section 6651(a)(2) inposes an addition to tax for failure to
pay the amobunt of tax shown on a return. The addition to tax
under section 6651(a)(2) applies only when an anmount of tax is

shown on a return. Cabirac v. Comm ssioner, 120 T.C. 163, 170

(2003). The Comm ssioner’s burden of production with respect to
the section 6651(a)(2) addition to tax requires himto introduce
evidence that a return show ng the taxpayer’s tax liability was

filed for the year in question. Wheeler v. Conmm ssioner, 127

T.C. 200, 210 (2006), affd. 521 F.3d 1289 (10th Cr. 2008).
In a case such as these where the taxpayer did not tinely

file returns for the tax years at issue,? the Comm ssioner nust

24(...continued)
that M. Adler msinterprets the IRS records in severa
instances, but it is true that for sone years he received
overpaynments. While M. Adler is right that the IRSis unlikely
to approve a refund to soneone who altogether fails to file a tax
return, the IRS certainly may allow a refund clained in a tax
return that is filed late. In fact, the Fornms 4340 which
M. Adler cites to denonstrate that he received tax refunds show
that he repeatedly failed to tinely file his tax returns,
i ncl udi ng nost of those that yielded overpaynents of tax.

M. Adler’'s late-filed returns for 2001, 2003, and 2004 do
not provide a basis for respondent to assert the addition to tax
under section 6651(a)(2), because each of those returns shows an

(continued. . .)
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i ntroduce evidence that a valid substitute for return was nmade
pursuant to section 6020(b). Sec. 6651(g)(2). To constitute a
valid substitute for return under section 6020(b), “the return
must be subscribed, it nust contain sufficient information from
which to conpute the taxpayer’s tax liability, and the return
formand any attachnments nust purport to be a ‘return’.”

Spurl ock v. Commi ssioner, T.C Mno. 2003-124.

The substitutes for returns that the parties jointly
submtted into evidence were not subscribed as required by
section 6020(b)(2). As a result, the substitutes for returns do
not satisfy section 6020(b), and respondent has failed to satisfy
hi s burden of production under section 7491(c) with respect to
the section 6651(a)(2) addition to tax. Accordingly, we hold
that M. Adler is not liable for the addition to tax under

section 6651(a)(2) for the 2001 through 2004 tax years.

25(...continued)
overpaynent rather than a liability. M. Adler’s late-filed
return for 2002 does show a small liability (i.e., $132.25),
whi ch m ght provide the basis for a small addition to tax. See
Wl cott v. Comm ssioner, T.C. Meno. 2007-315 n.6 (distinguishing
Mendes v. Conmi ssioner, 121 T.C. 308, 324-325 (2003)), affd.
wi t hout published opinion 2009-1 USTC par. 50,300 (6th G
2008). However, neither at trial nor on brief did respondent
argue that M. Adler’s 2002 late-filed return provides a basis
for the addition to tax, so we do not sustain the addition on
t hat basis.




C. Secti on 6654

Section 6654 inposes an addition to tax on an individual
t axpayer who underpays his estimated tax. A taxpayer has an
obligation to pay estimated tax for a particular year if he has a
“requi red annual paynent” for that year. Sec. 6654(d). A
“requi red annual paynent” is defined in section 6654(d)(1)(B) as:
the | esser of--
(1) 90 percent of the tax shown on the
return for the taxable year (or, if no returnis
filed, 90 percent of the tax for such year), or
(1i) 100 percent of the tax shown on the
return of the individual for the preceding taxable

year.

Clause (ii) shall not apply if * * * the individual did
not file a return for such precedi ng taxable year.

Thus, respondent’s burden of production under section 7491(c)
requires himto produce, for each year for which the addition is
asserted, evidence that the taxpayer had a required annual

paynment under section 6654(d); and in order to do so he nust
denonstrate the tax shown on the taxpayer’s return for the
precedi ng year, unless he can show that the taxpayer did not file

a return for that preceding year. Wheeler v. Conm sSsioner, supra

at 210-212.
Wth respect to the 2001 tax year, respondent submtted a

Form 4340 into evidence to denpbnstrate the tax shown on
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M. Adler’s return for the 2000 tax year.? Wth respect to the
2002 through 2004 tax years, we have already found that M. Adler
did not file returns for the preceding years (2001 through 2003).
Respondent has thus carried his burden of production under
section 7491(c) with respect to the section 6654 addition for the
2001 through 2004 tax years.

The section 6654 addition to tax is mandatory unl ess the

t axpayer can place hinmself within one of the conputationa

exceptions provided for in subsection (e) thereof. G osshandler

v. Comm ssioner, 75 T.C 1, 20-21 (1980). M. Adler has not

shown that any of the conputational exceptions to section 6654
applies. Accordingly, we hold that M. Adler is |iable for the
addition to tax under section 6654 for the 2001 through 2004 tax
years.

To reflect the foregoing,

Deci sions will be entered

under Rul e 155.

26The 2000 tax year is the “preceding taxable year” with
respect to the 2001 tax year for purposes of section
6654(d)(1)(B)(ii). The Form 4340 for 2000 shows that M. Adler
reported a tax liability of $24 on his 2000 Form 1040, which the
| RS assessed on June 4, 2001. Since M. Adler reported a
positive tax liability on his 2000 Form 1040, the exception under
section 6654(e)(2) to the requirenent to pay estinated taxes is
i napplicable. Jones v. Conm ssioner, T.C Meno. 2006-176 (for
pur poses of section 6654(e)(2), we look to the tax liability
shown on the return for the previous year, rather than the tax
l[tability ultimtely assessed by the Conm ssioner); see also
Mendes v. Conmi ssioner, 121 T.C. 308, 324 (2003).




